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Final-Omitted Regulations #14-447
Implementation of TANF / Act 35

Dear Reviewers of DPW's Final-Omitted Regulations #14-447:

I write in response to the Department of Public Welfare's recent submission to the
Independent Regulatory Review Commission, the relevant legislative committees, and the
Attorney General of final-omitted regulations #14-447. These are the regulations that have been
repeatedly described in the Governor's regulatory agenda as addressing "Act 1996-35,
Provisions Effective March 3,1997." Although CLS will be commenting separately on the
substance of the regulations, I write now to object to the Department's circumvention of public
comment by issuing these regulations as final-omitted.
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Some information on the genesis of these regulations may be helpful Act 35, the state's
welfare reform law, was enacted May 16,1996, The Act authorized final-omitted rulemaking for
several of its key provisions, but stipulated that these regulations be submitted to the Legislative
Reference Bureau by December 18, 1996; this approval of final-omitted regulations expired
December 19,1996. The Department of Public Welfare (DPW) did not meet the December 1996
rulemaking deadline, but instead issued a Notice of Rule Change (NORC) on March 1, 1997.
This NORC announced rule changes to be effective two days later, on March 3,1997. It did not
contain the text of the actual changes to the Pennsylvania Code, but only described the changes
generally. The NORC was to have been in effect for 365 days pending the adoption of final
rulemaking, but no regulations - either proposed or final - were announced until this month,
when the Department released final-omitted regulations #14-447, at issue here. In other words,
although most of the policies described in these regulations have been in effect for more than
four years, the public and the General Assembly have never had an opportunity for meaningful
input into the text of the regulations.

Some of the regulatory language that the public and the Legislature are now seeing for
the first time has no direct statutory authority; other regulations reflect policy choices on which
the public and the General Assembly should have an opportunity to comment. For example, the
regulations bar a family from receiving any cash assistance if the family includes an adult who
has received five years of TANF assistance. This regulation conflicts with the Legislature's
express statement that individuals may receive General Assistance as long as they remain
eligible. Another example is a provision barring an individual who has committed an intentional
food stamp program violation from receiving cash assistance; we know of no authority for this
provision.

For these reasons, proposed rulemaking is not, as the Department maintains, unnecessary
or contrary to the public interest. The regulations should be rejected in favor of the public
comment process envisioned by the Commonwealth Documents Law.1

I. Publication of the Act 35 regulations as final-omitted violates the Commonwealth
Documents Law because DPW has not shown good cause for omitting proposed
rulemaking.

The Commonwealth Documents Law (CDL) mandates a public comment process before
the promulgation of regulations, with few exceptions, 45 P.S. §§ 1201,1202. The exceptions
authorize agencies to issue "final-omitted" regulations, without public comment, if

1 Our objection to DPW's use of final-omitted regulations will not come as a surprise to
the Department We have raised this objection repeatedly over the years. See attached letters
from Richard P, Weishaupt and members of the Domestic Violence Task Force.
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[t]he agency for good cause finds (and incorporates the finding and
a brief statement of the reasons therefor in the order adopting the
administrative regulation or change therein) that the procedures
specified in [45 P.S. §§ 1201, 1202] are in the circumstances
impracticable, unnecessary, or contrary to the public interest.

45 P.S. § 1204(d). DPW asserts that its TANF regulations meet this test because public
comment is both unnecessary and contrary to the public interest.2 As explained in detail below,
neither of these assertions is correct. The Department has not shown "good cause" for
circumventing the public comment process. These regulations are therefore not in accord with
the Commonwealth Documents Law and should be rejected by the legislative committees, the
Attorney General, and the IRRC.3

A. Proposed rulemaking is not "unnecessary.11

DPW's explanation why proposed rulemaking is not necessary is that "the majority of
amendments are mandated by State law or result from the Federal mandate to implement the
TANF program." Preamble, p.3. This statement is a tacit acknowledgment that many of the
proposed amendments are not in fact mandated. It is precisely because some proposed
regulations are not mandated, but are discretionary policy decisions, that the General Assembly
instituted the regulatory review process.

It is not "unnecessary" for the public, the standing committees of the General Assembly,
and the IRRC to review discretionary regulations. Informed comment could alert the Department
to ambiguities, illegalities, and policy issues that it had not considered. By curtailing the
regulatory review process, DPW is thwarting the General Assembly's intent to resolve objections

2 The CDL also authorizes the promulgation of final-omitted regulations if the
"administrative regulation or change therein relates to . . . Commonwealth property, loans,
grants, benefits or contracts.'1 45 P.S. § 1204(l)(iv). DPW asserts that this language authorizes
the publication of the TANF regulations as final-omitted, Preamble, p.3, but this argument
proves too much; it would justify omitting public comment for every regulation governing
DPW's cash assistance, medical assistance, food stamps, and child care subsidy programs. This
was not the General Assembly's intent nor has it been DPW's consistent practice. DPW can
hardly be serious in this argument, as is indicated by its far more extensive reliance on the
"unnecessary" and "contrary to the public interest'* provisions of § 1204.

3 We understand that the IRRC does not believe it has jurisdiction to pass on the form of
regulations submitted to it. Even if this is true, the IRRC should be able to take into account the
public's curtailed opportunity to comment on the regulations in reviewing the "clarity, feasibility
and reasonableness" of the regulations. 71 P.S. § 745a(i)(3).
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to regulations and reach "consensus among the commission, the standing committees, interested
parties and the agency." 71 P.S. § 745.2. Many of the objections to the proposed TANF
regulations are substantial Rather than offering the committees and the IRRC an opportunity for
meaningful input into the content of the regulations, however, DPW has forced thera to approve
or disapprove the proposed regulations as a whole, regardless of the improvements they might
offer. Such a forced choice is not necessary.

Some of the proposed regulations are so far from being mandatory as to actually conflict
with the statutes they purportedly implement. Most serious of these is proposed 55 Pa. Code §
141.41(f)f which states that ifa family is ineligible for cash assistance payments if it includes an
adult who has received 60 months ofTANF cash assistance/1 Appendix A, p.20. This regulation
on its face precludes individuals who meet the criteria for receiving General Assistance payments
from receiving GA if they have reached the five-year time limit on federally-fiinded TANF
assistance. Federal law, of course, does not impose any limit on state-funded GA assistance.
And as we have explained elsewhere (see attached Legal Opinion), the General Assembly has
imposed no such time limit on GA receipt. In fact, the Legislature has expressly stated that GA
benefits "shall continue as long as the person remains eligible." 62 P.S. § 432(3)(ii)-

Another instance of a proposed amendment that conflicts with statutory authority is
proposed 55 Pa. Code § 255.1(c)(l), which states that "an individual is ineligible to receive GA
or TANF program benefits while serving a disqualification for aa intentional program violation
resulting from fraud in the AFDC, GA, TANF, Medical Assistance (MA), or Food Stamp (FS)
programs." Appendix A, p.58. We know of no statutory authority permitting the Department to
disqualify individuals from cash assistance for violating food stamp or Medicaid program rules,
absent a criminal conviction. Certainly the citations DPW provides in the Preamble, at p.68, do
not provide authority for this proposed regulation. Many individuals are disqualified from food
stamp receipt through civil procedures for committing intentional program violations, but if they
have not been convicted of a crime, the provisions of 62 P.S. § 481(f) (disqualifying individuals
from cash assistance who have been convicted of certain crimes) do not apply.

Other proposed regulations represent policy choices that are not mandated by state or
federal law. Among these are changes to 55 Pa. Code § 165.51, regarding conciliation
(Appendix A, p,57)t and the repeal of 55 Pa. Code § 165s71(b), regarding notices reminding
families disqualified for short periods that they can renew their eligibility (Appendix A, p.65)
The changes to both these regulations abrogate procedural rights regarding sanctions that are
important to TANF families. The public, the General Assembly, and the IRRC should have an
opportunity to comment on the merits of repealing these rights.

The publication of the Notice of Rule Change on March 1,1997 did not make the
opportunity for public comment on the text of these regulations unnecessary. The NORC did not
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contain the text of regulatory language; it only describes the changes generally.4 With the
exception of the child support regulations addressing the Family Violence Option, the text of the
proposed regulations has never been shared with legal services agencies, despite repeated
requests to see them. The statement on page 3 of DPW's Regulatory Analysis Fonn that 'f[d]raft
copies of the regulations were distributed for comment to legal services organizations" is
therefore not true. Similarly, the Department has reneged on the commitment it made in the
Governor's regulatory agenda, at least as long ago as February 1998, that these regulations "will
be reviewed by representatives of community legal service agencies, the welfare rights
organization, and other similar client advocacy groups." 28 Pa. Bulletin 729 (FebJ, 1998); 29
Pa. Bulletin 754 (Feb. 6,1999), None of thes,e organizations have had an opportunity to review
the regulations other than the truncated review afforded by the final-omitted regulatory process.
And none of the text has ever been shared with the public.

B. Proposed ralemgking is not contrary to the public interest.

DPW asserts that proposed rulemaking is contrary to the public interest because

Federal and State legislation, which promote personal and parental
responsibility> strengthen child support, and emphasize self-
sufficiency through employment, require an effective shift in the
focus of cash assistance programs without delay. Final omit [sic]
rulemaking will assist the Department in formulating and
implementing the necessary comprehensive programmatic changes
in an expeditious manner.

Preamble, p,4. This is simply self-serving and cannot be allowed. The Department has delayed
the promulgation of these regulations for over four years, but now asserts that some sort of
urgency should bar the public, the General Assembly, and the IRRC from their only opportunity
for input into the crafting of these regulations.5

4 The NORC was purportedly made pursuant to the Joint Committee on Documents
Resolution 1996-1, 26 Pa. Bulletin 2374 (May 18, 1996). This resolution says that a NORC
must address "[t]he changes to the affected regulation with appropriate introductory language to
indicate that the affected sections and standards will be included in Annex A to the final
mlemaking." The March 1, 1997 NORC did not contain the required introductory language, nor
the text of the regulations themselves.

5 In passing Act 35, the General Assembly did envision a curtailed rulemaking, but only
on the condition that the regulations be issued promptly. Section 21 of Act 35 directed DPW to
promulgate final-omitted regulations to implement certain of the Acfs provisions, but directed
that these regulations be submitted to the Legislative Reference Bureau for publication no later
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The Department's sense of urgency is misplaced. DPW has made do without regulations
for over four years because, as the Preamble reminds us, most provisions of the regulations were
implemented by the March 1,1997 NORC The Department's efforts to "promote personal and
parental responsibility, strengthen child support, and emphasize self-sufficiency through
employment" have proceeded apace. DPW has identified no additional steps that are being held
up by the absence of final regulations. Moving forward with welfare reform is indeed an
important objective. Absent any evidence that this goal is being undermined without regulations,
however, welfare reform poses no urgency justifying foreclosing public comment on regulations
that will be binding on recipients and the Department for years to come.

For these reasons, the Department has not shown the requisite "good cause" for omitting
proposed rulemaking. Its proposed TANF regulations should therefore be rejected in favor of a
process that allows public comment.

Thank you for the opportunity to comment on this important issue.

Sincerely,

D A + A * . HF*.-m~£iL~.\m. T - " T"? TT T" T^»T"FeterZurflieh ' Louise E- Hayes Terry LYFromson
Community Justice Project Community Legal Services Women's Law Project
118 Locust St 3638 N- Broad St. 125 S. 9th St , Suite 300
Harrisburg, PA 17101 Philadelphia, PA 19140 Philadelphia, PA 19107

cc: John A. Kane, Esq., DPW Chief Counsel (by fax: 717 772-0717)

than December 18, 1996. This section expired December 19,1996. Its one-time-only grant of
authority to omit public comment is no longer available to the Department. The logical
conclusion from the expiration date in Section 21 is that, having missed its window of
opportunity, DPW must follow the normal rulemaking procedure.

The NORC by its own terms was only to have been Min effect for 365 days pending
adoption of final rulemaking by the Department." 27 Pa. Bull. 1099 (March 1, 1997); Joint
Committee on Documents Resolution 1996-1,26 Pa. Bull. 2374 (May 18> 1996). Obviously,
DPW missed this deadline by over three years.
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Independent Regulatory Review Commission
333 Market Street
Karrisburg, PA 17 120

Re: D?W Regulators* Agenda
30 ?a, Suil. "14 iFeb. 5, 2000)

Dear Commissioners,

I am writing to express our cdhcern regarding the DPW Regulatory
Agenda recently published in the Pennsylvania Bulletin* Of the
36 regulations listed by DPW, 25 are to be published as final
omitted, 2 are being published after a full rulemaking process
and 9 are be^ag published as proposed, although past history
suggests that even some of those currently planned to be
published as proposed will be converted to final omitted as tirae
goes on. We believe this is unacceptable and contrary to the
letter and spirit of the law ana deprives both the public and the
General Assembly of the opportunity to comment on'important
governmental policy and undermines the mission of the IRRC.

It is abundantly clear that such actions circumvent the
Commonwealth Documents Act and the Regulatory Review Act. This
pattern of using the final omitted route, instead of the nojg^i.^^^^^.
rulemaking process, denies the public the right to participate* 'in ••*" "^
the rulemaking process and forces the Legislature to truncate ̂ tflF^*^
own review. This truncated rulemaking process is fundamentally
unfair. As you know, for proposed rulemaking the public has 30
days to comment and the standing committees have an additional 20
days thereafter to comment, with the benefit of the public's
comments. 71 P.S* § 745*5. Instead of offering constructive
suggestions for improving regulations, both the public and the
standing committees are put in the awkward position of opposing
the entire regulatory package. This is neither efficient or
practical, si—© many constructive suggestions rr.ust be withheld
since they do not justify rejecting the regulation, even though
their incorporation would make for a better regulation.

The law is clear that the final omitted format is supposed to
used for unusual situations where the normal rulemaking process
would not be appropriate or efficient, In the words of the
statute, final omitted regulations are to be used when notice of
proposed rulemaking would be "impractical, unnecessary or
contrary to the public interest." 45 P.S. S 1204 (3). Under the
categories of '"impractical" and "contrary to the public interest''



tall regulations which have a significant and immediate fiscal
^mpa^t and those that are written to respond to emergencies. A
regulation is "unnecessary" when the legal basis for a regulation
nas oeen repealed or is no longer needed.

A close examination of the Regulatory Agenda, shows that none of
these circumstances apply in the vast majority of regulations
that are currently being planned. Most of the rules being
ccntesipiatad implement statutes zhaz were enacted several years
ago. for example, Acts 1994-49, 1995-20 and 1996-35 were all
passed several year3 ago; obviously DPW has beer, operating
without Che benefit of regulations*for at least 4 and as many as
o years thus far. There simply is no emergency justifying the
denial of public and legislative input.

Rather than go through a final' omitted procedure, DPW could
publish rules now and use the proposed route in order to benefit
from the public's input and suggestions. The proposed ruiemaking
process allows the agency to make changes as concerns are voiced"
rather than consider the regulations as a package.

Mo doubt DPW will argue -hat: the regulations in the current
Agenda 1) contain nothing new, 2) contain provisions that will be
beneficial to recipients and 3; that the normal ruiemaking
process will take too long. We will address these arguments in
order. First, if zh& regulations really have nothing new, there
is no reason not to publish proposed regulations, since there
will not be any change in DPW operations. Generally, we have
found that even when DPW claims there is nothing new, there are
still policy choices to be made and shadings of meaning in the
draft regulations that should be addressed. This was certainly
the case with DPW's latest regulatory package, the so-called
"Combo Package*"

Second, DPW, may also argue that these regulations contain
improvements that should be implemented quickly. This is a
difficult argument to accept when dealing with regulations
implementing statutes enacted ate least 4 years ago; even giving
the agency the benefit of the doubt, why not speed up the
proposed regulations so that the final regulation goes through in
the sg.r.3 amour, ~ cf time? Soir.e of the recrulaticr.s beir.cr dsT^iooed.
in the Regulatory Agenda were on previous agendas with much
earlier publication daces. Either these earlier dates were
untrue or DPW has let the deadline slip in ar, unacceptable way.
In either case there is room for improvement.

Finally, DPW may contend that the normal rulemaking process takes
too long. However, other state agencies manage to comply with
the law without resorting to final omitted rules 70% of the time*
Rather than delay publishing regulations for years, we invite DPW



to draft regulations more quickly and allow the public to
participate in the pcocess of developing final regulations as the
General Assembly intended.

We urge the Commission to communicate to DPW the need to use the
final omitted route more sparingly, as the General Assembly
intended and to look with disfavor upon regulatory packages put
forth under the rubric of final omitted regulations. To do
otherwise will only encourage the agency to shield regulations
from meaningful public participation.

Very truly yours,

^^v/^^-
Richard P. Weishaupt
Senior Attorney

cc: John A. Kane, £sq*, Chief Counsel, D?W
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March 7,2001

Feather O. Houstoun, Secretary
Department of Public Welfare
Health & Welfare Building, Room 333
7th & Fonter Streets
Hamjburg, PA 17120

Siiem Z, Heller, Deputy Secretary
Office of Income Maintenance
Department of Public Welfare
Health & Welfare Building, Room 333
7th & Forster Streets
Harri*bur& PA 17120

Dear Secretary Houstoun and Deputy Secretary Heller:

We understand tbat the Department intends to submit Family Violence
Option (FVO) rcgulations relating to good cause waivers of child support in
Final-Omitted term in the very near fii$vLrefwiiii0utinpirtfii»<heI>ODO^ilic
Viotaace/TA>JFTa«k Force. AttheDom«rtioVioleQce/TANFTi*Foice
meeting on Fridsy, February 16,2000, we learned (hat tb^e FVO wguktions will
be included in a larger set of regulations implementing the TANF program. We
urge you not to do thia and to instead soek Task Force input and publish the
regulations in proposed form.

These FVO regulations, which impact directly on the Task Forced work
with the Department on Pennsylvania's implementation of the Family Violence
Option, h*vc not been shared with the Task Force, even though we have asked to
see them. Initially, we w e told that the TANF regulatory package would not
include any regulations relevant to the Family Violence Option and that the f VO
regulations would be published separately a* proposed regulation* However, the
Department apparently changed its mind about this, after issuing the June 8,2000
NORC, and decided to include the FVO regulations as part of the Final Omitted
package of TANF regulations. Thus, not only has the Task Force been denied Ac
opportunity to review DPW1 s draft FVO regulations m a a to their release (even

At35NCV

A copy of tht dEfeM re«IwmKtfi «** ftattCiH infuon«ri«fi m*y W obfchf** *rwn <h« Ptwwylvt^ Dc
Hcfiiftviioit does not imply crulwimem.

i«nt of State by ctfMn* Mil torn tO0Q*73l4>W.
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though these regulations are based upon and purport to implement the work of the Task Force)
the Task Force will tlsc be denied any meaningful opportunity to comment on the regulations
after they are released, as a result of the Departments decision to include than in a package of
Final Omitted regulations.

We are seriously concerned about the Department*s failure and refusal to pennit the Task
Force to have input xtxto the draft regulations, ia contravention of specific corarciitmenls made to
us by the Department following the publication of the Juno 8 NORC concerning good oause
waivers For child support cooperation. As the NORC was about to be published, we wrote to you
regarding provisions which were included in the NORC, but had never been considered by the
Task Force, Following our correspondence, the Department published the NORC wito the
disputed provisions, but assured us that the Operations Memorandum (implementing FVO good
cause rules pending the issuance of final regulations) would be published without those
particular provisions and that the Task Force wctald be permitted to have input on the FVO
regulations, including but not limited to the disputed provisions, as they were being developed,
to a letter dated June 8,2000, Deputy Secretary Sherti Heller informed us that DPW "will
provide [the Task Force] a copy of the draft timetable for the regulations and the expectation is
that the Task force will involved In the development of the regulations,' (emphasis added).
This followed a commitment made by Bdward Zogby, Director of the Bureau of Policy, in a
telephone conversation with us on May 26,2000. Mr. Zogby also informed us that the
regulations would be published as proposed regulations

While the Department kept its commitment with respect to the Operations Memorandum
distributed on June 10,2000, the same cannot be said with respect to the regulations. The
Department is completely sidestepping the Task Force, which it created to assist DPW in
implementing the FVO and which has worked diligently over several yean on the good cause for
waiver of support cooperation provisions of the FVO that is being included in the regulatory
package, Moreover, promulgating regulations relating to the FVO as Find Omitted will deprive
the Task Force, other members of the public, relevant legislative committees, and the ERRC of
the benefits of notice and comment mandated by the Commonwealth Doctimatfi Law,

The notice and comment requirements of the Commonwealth Documents Law serve die
public interest and should not be circumvented, as DPW plans to dc. The process that DPW is
required to follow in promulgating the FVO regulations begins with the publication of proposed
rulemsking in the Pennsylvania Bulletin. Following publication, the Task Force and other
members of the public would be given a period of thirty days within which to submit written
comments and recommended changes to DPW. The relevant standing committees of the General
Assembly would then have the opportunity to consider the comments from the Ta$k Force and
others and to make comments of their own. At the conclusion of the legislative comment period,
the IRRC, having considered the comments and recommendations of the Task Force, other
interested persons, and the legislative committees, would submit its own comments. DPW
would then be required to consider all of ihe comments and recommendations submitted, make
whatever changes in the regulations it deems advisable, and submit the amended regulations,
along with its responses to the comments received, as final form regulations to the IRRC for
approval or disapproval. Only after DPW responds to comments and makes any amendments it
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considers appropriate would the committees and the IRRC address the question of approval or
disapproval of the regulations.

However, when regulations arc submitted as Final Omitted, the opportunity for the
public, the legislative committees, and the IRRC to comment, and the requirement that DPW
consider and respond to those comment?* is eliminated. The legislative committees and the
IRRC may only vote to approve or disapprove a Final Omitted regulatory package ~ art this
without the benefit of having received any comments from the public at large. Because the
notice and comment provisions are so strongly in the public interest, the Commonwealth
Documents law permits regulations to be promulgated as Final Omitted regulations only in
extraordinary circumstances, where it is cither impracticable or unnecessary to afford the public
an opportunity for comment1 These circumstances do not exist here.* Considering the impact
that the FVO regulations will have on families at risk of abuse, the Department should take great
care to ensure that its regulations have been reviewed by those who have expertise and
experience with domestic violence and who are willing to offer thoughtful analysis. The best
way to do this is by publishing the regulations a$ proposed rutaraaking.

We write to you now to request thai you remwe the regulations pertaining to the Family
Violence Option from the Final Omitted regulations, submit them to the Domestic
Violencc/T ANP Task Force for review and input, and publish them u proposed regulations.
Having developed the policy and procedures tqjoa which the regulations should be based, the
Task Force should be given an opportunity to provide meaningful input as to how their work is
translated into regulatory language. A* we have discussed with you previously, meaningfiil
review and input by the Task Force can only occur if the Task Force has an opportunity to
discuss and resolve my differences it may have with the text of the regulations with persons in
authority to make decision* regarding the content of (he regulations. This is critical in light of
the Act that thsae making decision* regarding the content of the regulations have not participated

1 Sp«riflcAUy,iteCoiixa»aw^^
requimwnoti of 45 Pa,C S*A 11202 and 1203 only if

0 ) Th* e4isiiMia^e t t g u k t ^
management or personnel; (iw) t*cncy procedure* <* pi^ctke; (tv)CorOT«xwc»hh property, V)«^
grant*, benefit* or contracts; or (v) $m wmptmmiiXL of a ^ « d £ u t b g i a a f AisoDblyoT
adnurtistfatur* regftilatioii; or

(2) AHpOTKmjfcibJecttotfatadimi^
ptnonftlly served with notk* of ^
actual notice thereof in accordance with taw; or

(3) Tht tpary fo* good cause find* (aad iacoipozates the ftading and a brief s*t<rra*nt of the reasons
tberefot in the order adopting the admnu«»atm regulation or eluroge therein) that the procedures
specified in sections 301 and 202 are in lie circimstances impracticable, unnecessary, ot country to
the public interest

45 ?a_ C.SJi. § 1204,

* We jcnouily quett\on whethw circuoMtauocti e ^ t for avox<ijns PubUc aoticc and conuneat procedural with
respect to any of the regulations the DPW tateods to publish in tht final ooutted padca$c. Tbb package will oe
quite lar^ and iwlwkrt^latioiijc^ It is precisely tile type of xvguUtory
package that should have the benefit of public input,
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in the Task Force. In addition, publishing these regulations as proposed regulations is <
with the Department's original intent and with the Commoitwealtih Documents Law,

Neither the Task Force not the public should be denied the opportunity to provide input
to assist the Department in meeting its goal of providing necessary assistance to families affected
by domestic violence. Consistent with your commitment to the Task Force and to the public, we
ask that you allow the Task Force an opportunity to review aod provide feedback on the content
of the regulations and publish the Family Violence Option regulations in proposed form.

Thank you for your immediate attention and consideration to this request

Very truly yours,

*v
Peter ZM&eh **
Community Justice Project
118 Locust St.
Hamsburg.PA 17101

TctryL FrouasoD,
Women'* l*w Project
125 S. 9* St., Suite 300
Philadelphia, PA 19107

*££*• £«*•£/ > < $4r
Kimb«rlyBwr£
Community Legal Services
3638 R Broad St.
Philadelphia, PA 19140

cc: Senator Harold Mowcry
Senator Vincent Hughes
Representative Dennis O'Brien
Representative Frank Oliver
Senator David Bngbtbill
Senator Robert Mellow
Representative William DcW.
Representative John Pcrzel
Dave DeVrics, Attorney Geccrars Office
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Do individual adults and children who meet the eligibility
requirements for the state funded General Assistance program
qualify for GA, if they have received federally funded Temporary
Aid to Needy Families (TANF) assistance for five years?

Opinion

It is the legal opinion of Community Legal Services, Inc. that,
under state law, General Assistance must be provided to adults
and children who otherwise qualify for GA regardless of their
prior receipt of federally funded TANF for the statutory maximum
of five years.

The GA Statute Contains No Time Limit, Nor Does It Preclude TANF
Recipients Who Reach Their Time Limit

Pennsylvania law is clear That General Assistance is to be
provided without artificial time limits for certain groups of
needy Pennsylvanians who are unable to work because of physical
or mental impairments or because of familial obligations. GA
benefits "shall continue as long as the person remains eligible."
62 Purdon's Stat, § 432 (3) (ii). Of course, if such individuals
are eligible for cash assistance under the GA program, they are
subject to the rules that govern the GA program.

The question of time limits arises because of the federal law
that establishes the Temporary Assistance to Needy Families
program- That law states that the federal money that is provided
to the states under the TANF program may not generally1 be used
to provide assistance to any adult-headed family for more than
five years. 42 U.S.C. § 608(a)(7). However the federal
regulations implementing that statute explicitly permit the use
of state funded programs to provide assistance after the
expiration of the five year period, and perrr.it such state funas
to count towards the state's Maintenance of Effort obligation- 45
C.F.R. §263.2(b)(1)(ii). The question of the applicability of
•;ha fivs year tinvs lin\it is of increasing irr.̂ ortsnê  sine?
Pennsylvania elected to initiate a federally funded TANF program

'The federal law does allow for a state to exempt up to 20% of its
caseload from the five year lifetime limit. Pennsylvania has not elected to
publish any exemptions thusfar.
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on March 3, 1997, 27 Pa. Bull. 342 (January 16f 1997), making at
least some TANF families ineligible for federal aid beginning in
March, 2002.

The General Assistance program was created by the state
legislature to provide assistance to individuals for whom
federally funded assistance is not available. Pennsylvania law
does not contain a five year time limit• The Welfare Code,
moreover, is unambiguous in stating that certain categories of
people are eligible for General Assistance without any fixed time
limit; two other categories are eligible for General Assistance
for very short periods. The General Assistance eligibility
section is clear that there are "persons who may be eligible for
general assistance for an indeterminate period as a result of
medical, social, or related circumstances." 62 Furdon's Stat.
§432 (3)(emphasis added). The statute limits these groups of
eligible individuals to the following categories:

{A} children;
(B) two parent households where there is a child under 13 or

an older child with a verified disability requiring care;
(C) persons who have been verified as having a temporary or

permanent disability that prevents them from working;
(D) non-parental caretakers of a child under 13 or any other

person with an illness or disability;
(E) for 9 months in an individual's lifetime, an active

participant in a drug or alcohol program, where participation
precludes employment;

(F) pregnant woman;
(G) for 9 months in an individual's lifetime, a victim of

domestic violence•

XsL. With the exception of those groups limited to 9 months of
General Assistance, state funded aid is to continue for as long
as the person is otherwise eligible. 62 Purdon's Stat* S
432(3) (ii) .

This provision of assistance for an indeterminate period of time
is predicated upon the legislature's notion that most recipients
should move towards self-sufficiency, but that some will be
unable to do so. Rather than mandate a fixed time limit for most
GA categories, Pennsylvania law states that:

no recipient of cash or medical assistance shall be entitled
to indefinite cash or medical assistance unless it can be
established that:

(1) the person is permanently disabled and unable to
work; or
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(2) the person is required to be in the home full time
to care for a dependent adult or child who
requires constant attention and supervision.•..

62 Purdon's Stat. §401(b)(emphasis added)• In short, assistance
may continue indefinitely for those who cannot work. Others,
like children, those with temporary disabilities, and pregnant
women, will eventually leave assistance as they become older or
as their condition improves or they give birth.

It is crucial to note that the legislature did not restr ict GA to
those who don't have children or those who have not previously
received federally funded assistance. In fact, cash assistance
recipients always have been able to move from the federal to the
state program if they no longer qualify for federal assistance.
A parent who was receiving AFDC or TANF, and who loses
el igibi l i ty for federal funding (for example, because the child
dies, or reaches adulthood, or is no longer living with the
parent) has always been routinely transferred to the GA program,
if the parent meets the GA criteria.2

The GA Statute Reveals Legislative Intent: To Protect The Most
Vulnerable Pennsylvanians

The General Assembly's decision to provide state-funded
assistance to individuals in these groups for whom federal
assistance is unavailable is based on the inability of such
individuals to be self sufficient* All have circumstances that
preclude employment, or at least make employment unlikely, and
therefore are in need of support for a longer period.

Children are the most important and largest group eligible for
state-funded assistance for an indeterminate period of time.
This is not surprising since our society does not expect young
children to work to support themselves. The Welfare Code
provides that whatever the circumstances of their parents,
children facing destitution are not to be deprived of support.
While the parents of such children may be terminated from TANF
once they had received five years of federal assistance (assuming

2Incleed, while the purpose of this opinion is to outline the
requirements of state law concerning the qualification of former TANF
recipients for GA, the denial of benefits to those who previously received
TANF because of that status would raise serious questions as to the validity
of such a categorization under the equal protection clause. Permitting
disabled adults without children to receive GA but not permitting disabled
adults with children to receive those benefits would be a distinction without
a rational basis (in fact, i t would be irrational to disfavor families with
Children.
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that they do not otherwise qualify for General Assistance) the
General Assembly provided a safety net for children that would
prevent destitution*3 In short, the statute strikes a balance
between supporting children and providing a powerful motivation
for a parent to seek employment.

People with physical or mental disabilities also qualify for GA
of indeterminate length. The legislative intent section of the
statute is clear - indefinite cash assistance is appropriate in
the limited circumstance that a person is ^permanently disabled
and unable to work." 62 Purdon's Stat. §§ 401(b)(l), 432(3) (C).

The Welfare Code also sets out other classes of individuals who
may receive assistance for an indeterminate period — those
"required to be in the home full time to care for a dependent
adult or child who requires constant attention and supervision
and there is no other adult in the household capable of providing
such care." 62 Purdon's Stat, §401(b)(2). Thus the GA statute
provides for ongoing eligibility for parents of disabled
children, § 432(3) (JB) , and non-parental caretakers of young
children and those caring for ill and disabled household members
of any age• §432(3)(D)-

Finally, the General Assembly also provided for eligibility for
pregnant women and for two parent households with young children*
Both categories contain their own inherent time limitations —
pregnancies come to term in about nine months and children will
grow older.

In short, Pennsylvania has designed General Assistance as a
program of last resort to support those who cannot work,
carefully tailoring the assistance offered to individual
circumstances and the possible need for indefinite support in
some cases and time limited state-funded support only in two very
explicit situations•

The Uniformity Claua* Does Mot Prevent GA Eligibility

It has been argued by some that the so-called ''uniformity clause"
of the Welfare Code precludes eligibility for General Assistance
after the federal TANF time limit has expired. That clause
states:

Such children would live in circumstances that were extremely meager.
With their parents removed from the grant, such children would receive only
26,8% of the federal poverty level in monthly income to provide for the needs
of their family.
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Whenever possible, except for residency requirements for
general assistance, and consistent with State law, the
department shall establish rules, regulations and standards
for general assistance consistent with those established for
aid to families with dependent children.

62 Purdon's Stat. §403 (b)(fourth sentence)(emphasis added).
While this provision clearly calls for consistency between the GA
and AFDC programs,4 it does not require absolute identity.
Indeed, the key word is "consistent." The statutory mandate of
consistency is met when the programs generally follow the same
approach, not when they are identical. In fact, absolute
identity would make the GA program redundant.

The GA program, like similar programs in other states, functions
as a program of last resort, for those who are not eligible for
other kinds of governmental assistance. Unlike programs meant to
cover the aged or families with children, General Assistance is a
more generalized program intended to cover any needy person who
does not qualify for another form of governmental aid. See, e.g.
Medora v. Colautti, 602 F,2d 1149 (3rd cir. 1979)(finding denial
of GA to those disqualified from SSI to be illegal and
inconsistent with the purposes of the statute).

Where the legislature does not want those who do not qualify for
another program to qualify for the GA program, it has spoken
explicitly. Thus, the Welfare Code specifically prohibits those
who refuse to cooperate in establishing eligibility for federally
funded assistance from being transferred to the GA program. 62
Purdon's Stat, § 432(8). Where there has been no such explicit
instruction, it would be unlawful to deny coverage to those who
meet the definitive conditions of GA eligibility-
Even if it could be argued that the general notion of consistency
might require a TANF-like time limit, the argument would fail to
take into account the remainder of the sentence requiring
consistency. The statute states that such consistency may only
be enforced where it would itself be consistent with state law*

«The AFDC program was replaced with the TANF program by federal law in
1996. For the sake of argument, we presume without taking a final position
that the legislature intends that the TANF program should be substituted for
all of the mentions of the AFDC program in the statue- If this is not the
case, then the question of AFDC - GA consistency become© much easier, since
the question would be moot•
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Here, it can not be denied that the General Assembly specifically
provided for a GA program without any time limits in that the law
at two separate points calls for indefinite or indeterminate
eligibility for those who are unable to work. 62 Purdon's Stat.
§ 401(b) and 432(3). It would be inconsistent with state law to
deny GA benefits to those who have exhausted their TANF benefits
if they otherwise fit the definitions of eligibility set out in
the GA statute. The GA statute clearly allows assistance to be
granted for an indeterminate period,62 Purdon's Stat. §
432(3) (i), and further provides that General Assistance benefits
"shall continue as long as the person remains eligible." 62
Purdon's Stat. §432(3)(ii)•

Respectfully submitted,

si
Richard P. Weishaupt
Amy E, Hirsch
Sharon M. Dietrich
for Community Legal Services, Inc.
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Re: DPW Final-Omitted Regulations #14-447
Implementation of TANF/Aci 35

Dear Members of the IRRC:

I am writing to urge you not to approve DPW's Regulations #14-447. These
regulations are really important and DPW should not be rushing them through. DPW has taken
almost five years to issue them, and the public should be given the normal time to respond to
DPW's proposals. The regulations will harm low-income families, and include provisions that
are especially harmful to families that are homeless, people with disabilities, and people with
limited English proficiency, The regulations include some provisions that violate the state
statutes, and others that are contradictory to DPW's policies. Please do not Approve the
regulations in their current form.

Problems with the regulations include problems with how the regulations deal with the
time limit on federally funded TANF benefits, the work requirements, and the Family Violence
Option provisions to protect battered women. These are complicated provisions, and more time
is needed for the public to comment and for DPW to consider those comments before issuing
final regulations. Here are some of the most important problems:

Families eligible for General Assistance (the state s welfare program) will be barred
from getting it if they have used up their 60 months of federally funded TANF, This
violates our state statute, which does not have a time limit for General Assistance, and which
clearly allows families that are no longer eligible tor TANF to get General Assistance if they
meet the GA criteria. Children and people with disabilities are two of the groups that meet the
GA criteria.

The regulations don't provide any exceptions at ail to the 60 month TANF time limit
The federal law allows states to exempt 20% of the TANF caseload from the 60 month time
limit, and to exempt battered women from the time limit. DPW has announced that it intends to
provide exemptions through c^Dvcrtime"programs, but the regulations don't allow for any
exemptions. The regulations also don't even mention (and apparently would not allow) DPW's
new <cTime-Qut" program that DPW has said will start on July 1, 2001, and take certain
categories of families uoff the clock."

The welfare office will no longer be required to help people who are having trouble
getting "verification"of a disability, For many people with disabilities, especially people who
are homeless or have limited English proficiency, getting verification can be difficult - if
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caseworkers don't help gather the necessary paperwork, these people may not be able to prove
they are disabled. The regulations also delete the existing protection that only "reasonably
available*' documents can be required.

The protections to prevent inappropriate sanctions have been gutted. Important
protections have been in place to ensure that families don't lose their benefits when they are
tiying to comply with work requirements, or when they have been unable to comply because of
illness, child care problems, or misunderstanding. The regulations eliminate these protections.
As a result, families could lose their benefits even though they are dying their best to comply
with work requirements.

The regulations don't include the compromise modifications to DPW's work
program that DPW adopted to avoid legislation that would have allowed more education
and training. When House Bill 1266 was pending, DPW agreed to exercise its discretionary
authority to make important changes in its work requirements to allow greater access to
education and training. These changes, which are consistent with Act 35, should be included in
the regulations.

The regulations illegally disqualify people from cash assistance who have not been
convicted of crimes. The state statute says that people who are convicted of certain crimes are
disqualified from getting cash assistance. However the regulations would also wrongly deny
cash assistance to other people who have been disqualified from the Food Stamp program but
who have not been convicted of any crime. These people should still be able to get cash
assistance.

The regulations don't properly protect survivors of domestic violence* They are not
consistent with policies recommended by the Domestic Violence Task Force appointed by DPW
and previously adopted by DPW, For example, "good cause" waivers of the child support
enforcement cooperation requirement should not have an '"expiration date" and should last as
long a woman or her children need a waiver to ensure that their safety is not jeopardized.

Thank you for considering these comments. 1 hope that you will not approve these
regulations until these problems have been fixed.

Sincerely,
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Re: DPW Final-omitted Regulations #14-447
Implementation of TANF - Act 35

Dear Members of the IRRC:

I am writing to urge you not to approve DPWs Regulations #14-447. These regulations
are really important and DPW should not be rushing them through. DPW has taken
almost five years to issue them, and the public should be given the normal time to
respond to DPW's proposals. The regulations will harm low-income families, and include
provisions that are especially harmful to families that are homeless, people with
disabilities, and people with limited English proficiency. The regulations include some
provisions that violate the state statutes, and others that are contradictory to DPW's
policies. Please do not approve the regulations in their current form.

Problems with the regulations include problems with how the regulations deal with the
time limit on federally funded TANF benefits, the work requirements, and the Family
Violence Option provisions to protect battered women. These are complicated
provisions, and more time is needed for the public to comment and for DPW to consider
those comments before issuing final regulations. Here are some of the most important
problems:

• Families eligible for General Assistance (the state's weffare program) will be barred
from getting It if they have used up their 60 months of federally funded TANE. This
violates our state statute, which does not have a time limit for General Assistance,
and which clearly allows families that are no longer eligible for TANF to get General
Assistance if they meet the GA criteria. Children and people with disabilities are two
of the groups that meet the GA criteria.

• The regulations don't provide any exceptions at all to the 60 month TANF time limit
The federal law allows states to exempt 20% of the TANF caseload from the 60*
month time limit, arid to exempt battered women from the time limit. DFW has
announced that it intends to provide exemptions through "Overtime" programs, but
the regulations don't allow for any exemptions. The regulations also don't even
mention (and apparently would not allow) DPWs new "Time-Out" program that DPW
has said will start on July 1, 2001, and take certain categories of families "off the
clock."

• The welfare office will no longer be required to help people who are having trouble
getting "verification" of a disability. For many people with disabilities, especially
people who are homeless or have limited English proficiency, getting verification can
be difficult if caseworkers don't help gather the necessary paperwork, these people
may not be able to prove they are disabled. The regulations also delete the existing
protection that only "reasonably available" documents can be required.



• The protections to prevent inappropriate sanctions have been gutted. Important
protections have been in place to ensure that fatnilies don't lose their benefits when
they are trying to comply with work requirements, or when they have been unable to
comply because of illness, child care problems, or misunderstanding. The
regulations eliminate these protections. As a result, families could lose their benefits
even though they are trying their best to comply with work requirements.

• The regulations don't include the compromise modifications to DPW's work program
that DPW adopted to avoid legislation that would have allowed more education and
training when House Bill 1266 was pending, DPW agreed to exercise its
discretionary authority to make important changes in its work requirements to allow
greater access to education and training. These changes, which are consistent with
Act 35, should be included in the regulations.

• The regulations illegally disqualify people from cash assistance who have not been
convicted of crimes. The state statute says that peope who are convicted of certain
crimes are disqualified from getting cash assistance. However the regulations would
also wrongly deny cash assistance to other people who have been disqualified from
the Food Stamp program but who have not been convicted of any crime. These
people should still be able to get cash assistance.

• The regulations don't properly protect survivors of domestic violence. They are not
consistent with policies recommended by the Domestic Violence Task Force
appointed by DPW and previously adopted by DPW. For example, "good cause"
waivers of the child support enforcement cooperation requirement should not have
an "expiration date" and should last as long a woman or her children need a waiver
to ensure that their safety is not jeopardized.

Thank you for considering these comments. I hope that you will not approve these
regulations until these problems have been fixed.

Sincerely,
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Re; DPW Final-Omitted Regulations #14-447 - - •
Implementation of TANF/Act 35

Dear Members of the IRRC:

I am writing to urge you not to approve DPW's Regulations #14-447. These
regulations are really important and DPW should not be rushing them through. DPW has taken
almost five years to issue them, and the public should be given the normal time to respond to
DP W*s proposals. The regulations will harm low-income families, and include provisions that
are especially harmful to iamilies that are homeless, people with disabilities, and people with
limited English proficiency, The regulations include some provisions that violate the state
statutes, and others that arc contradictory to DPW's policies. Please do not approve the
regulations in their current form.

Problems with the regulations include problems with how the regulations deal with the
time limit on federally funded TANF benefits, the work requirements, and the Family Violence
Option provisions to protect battered women. These are complicated provisions, and more time
is needed for the public to comment and for DPW to consider those comments before issuing
final regulations. Here are some of the most important problems:

Families eligible for General Assistance (the state's welfare program) will be barred
from getting it if they have used up their 60 months of federally funded TANF. This
violates our state statute, which does not have a time limit for General Assistance, and which
clearly allows families that are no longer eligible tor TANF to get General Assistance if they
meet the GA criteria. Children and people with disabilities are two of the groups that meet the
GA criteria.

The regulations don't provide any exceptions at ail to the 60 month TANF time limit
The federal law allows states to exempt 20% of the TANF caseload from the 60 tnonth time
limit, and to exempt battered women from the time limit. DPW has announced that it intends to
provide exemptions through Overtime "programs, but the regulations don't allow for any
exemptions. The regulations also don't even mention (and apparently would not allow) DPW's
new "Time-Out" program that DPW has said will start on July 1, 2001, and take certain
categories of families "off the clock."

The welfare office will no longer be required to help people who are having trouble
getting "verifjcation*fof a disability* For many people -with disabilities, especially people who
are homeless or have limited English proficiency, getting verification can be difficult - if
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caseworkers don't help gather the necessary paperwork, these people may not be able to prove
they are disabled. The regulations also delete the existing protection that only "reasonably
available*' documents can be required.

The protections to prevent inappropriate sanctions have been gutted. Important
protections have been in place to ensure that families don't lose their benefits when they are
trying to comply with work requirements, or when they have been unable to comply because of
illness, child care problems, or misunderstanding. The regulations eliminate these protections.
Asa result, families could lose their benefits even though they are dying their best to comply
with work requirements.

The regulations don't include the compromise modifications to DPW's work
program that DPW adopted to avoid legislation that would have allowed more education
and training. When House Bill 1266 was pending, DPW agreed to exercise its discretionary
authority to make important changes in its work requirements to allow greater access to
education and training. These changes, which are consistent with Act 35, should be included in
the regulations.

The regulations illegally disqualify people from cash assistance who have not been
convicted of crimes. The state statute says that people who are convicted of certain crimes are
disqualified from getting cash assistance. However the regulations would also wrongly deny
cash assistance to other people who have been disqualified from the Food Stamp program but
who have not been convicted of any crime. These people should still be able to get cash
assistance.

The regulations don't properly protect survivors of domestic violence* They are not
consistent with policies recommended by the Domestic Violence Task Force appointed by DPW
and previously adopted by DPW. For example, "good cause" waivers of the child support,
enforcement cooperation requirement should not have an "expiration date" and should last as
long a woman or her children need a waiver to ensure that their safety is not jeopardized.

Thank you for considering these comments. I hope that you will not approve these
regulations until these problems have been fixed.

Sincerely, ^

m.fleJk-». &&*&-•

M. HELENE POLLOCK

(jJtCL ^U^ Mf^OKl^ * t /€**- PHILADELPHIA? PA W44

V , moat si *&t &> *ff"»-«*~ ,
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Re; DPW Final-Omitted Regulations .#J4-447
Implementation of TANF/Act 35

Dear Members of the IRRC:
X - v

|""': I am writing to urge you not to approve DPW's Regulation* #14-447. These
' I regulations are really important and DPW should not be rushing them through. DPW has taken
» , ^ almost five years to issue them, and the public should be given the normal time to respond to

DPW's proposals. The regulations will harm low-income families, and include provisions that
are especially harmful to families that are homeless, people with disabilities, and people with

; \ limited English proficiency. The regulations include some provisions that violate the state
statutes, and others that are contradictory to DPW'$ policies. Please do not approve the
regulations In their current form.

i

I . || Problems with the regulations include problems with how die regulations deal with the
*—t time limit on federally funded TANP benefits, the work requirements, and the Family Violence
: Option provisions to protect battered women. These are complicated provisions, and more time
* - is needed for the public to comment and for DPW to cotisider those comments before issuing

final regulations. Here are some of the most important problems:

1, • Families eligible for General Assistance (the state's welfare program) will be barred
from getting it if they have used up their 60 months of federally funded TANF. This
violates our state statute, which does not have a time limit for General Assistance, and which

; clearly allows families that are no longer eligible for TANF to get General Assistance if they
meet the GA criteria. Children and people with disabilities are two of the groups that meet the

^ ^ GA criteria.

!' ' T
• * The regulations don't provide any exceptions at all to the M month TANF Hint limit.
• The federal law allows states to exempt 20% of the TANF caseload from the 60 month time
i limit, and to exempt battered women from the time limit. DP W has announced that it intends to

provide exemptions through '^crtinie'lprogramst but the regulations don't allow for any
* exemptions. The regulations also don't even mention (and apparently would not allow) DPW*s

new "Time-Out" program that DPW has said will start on July 1,2001, and take certain
i categories of families uoff the clock."

The welfare office will no longer be required to help people who are having trouble
;"" " * getting "vcrification"of a disability. For many people with disabilities, especially people who

arc homeless or have limited English proficiency, getting verification can be difficult - if

i. i

• n



w 06/05/2001 12:47 FAX 2158436945 WEAVERS WAY COOP 803

Page 2

caseworkers don't help gather the necessary paperwork, these people may not be able to prove
they are disabled. The regulations also delete the existing protection that only ''reasonably
available*' documents can be required.

. . • The protections to prevent inappropriate sanctions have been gutted. Important
| protections have been in place to ensure that families don't lose their benefits when they are
! trying to comply with work requirements, or when they have been unable to comply because of

illness, child care problems, or misunderstanding. The regulations eliminate these protections.
* ' -! As a result, families could lose their benefits even though they are trying their best to comply
H$ with work requirements.

M • The regulations don't include the compromise modifications to DPW's work
*** program that DPW adopted to avoid legislation that would have allowed more education
i ^ and training* When House Bill 1266 was pending, DPW agreed to exercise its discretionary

; authority to make important changes in its work requirements to allow greater access to
* ""! education and training. These changes, which are consistent with Act 35, should be included in

the regulations.

; , * The regulation* illegally disqualify people from cash assistance who have uot been
I—~ convicted of crime*. The state statute says that people who are convicted of certain crimes are
j j disqualified from getting cash assistance. However the regulations would also wrongly deny
r ' cash assistance to other people who have been disqualified from the Food Stamp program but

who have not been convicted of any crime. These people should still be able to get cash
c assistance.

* ^ * The regulations don't properly protect survivors of domestic violence. They are not
consistent with policies recommended by the Domestic Violence Task Force appointed by DPW

| and previously adopted by DPW. For example, "good cause" waivers of the child support
| enforcement cooperation requirement should not have an "expiration date" and should last as

I - long a woman or her children need a waiver to ensure that their safety is not jeopardized,

m Thank you for considering these comments. I hope thai you will not approve these
> • regulations until these problems have been fixed.

j: j { Sincerely,

^ t c J U i i ^ ^ ^ * ^ ^
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